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Penal Codes of to-day, as in particular the Swiss Federal Code
of 1937, have chosen a middle way, with a slight bias towards
the use of general terms and elimination of avoidable detail.
One fact has, however, distinctly emerged from our discussion
of a number of concrete legislative tasks which State and Society
of to-morrow will have to tackle : In an age chiefly characterized
by,rapid change in the political, economic, and social spheres,
the criminal law can fulfil its functions only if some mechanism
is devised to make it more readily adaptable than it has been so
far. As already indicated in connection with the question of
Monopoly,1 there are only three debatable alternatives in which
this can be achieved : first, by the use of general terms ; second,
by the admission of analogy in the interpretation of criminal
statutes ; and, third, by a complete revision of the main body of
criminal law at regular intervals of, say, one year in order to
keep up with any economic and other changes that may have
occurred. Each of these alternatives is bound to come into
conflict with at least one of the old-established principles of
traditional law and jurisprudence.
The technique to be used for the drafting of criminal statutes
has been a favourite subject of discussion among legal philo-
sophers, at least since Beccaria, Montesquieu, and Bentham.
According to them, the terms employed have to be so clear and
unambiguous that the decision to be given by the judge should
appear as the only possible conclusion, and the judge himself
be reduced to an automatic machine. This alone, it was
believed, could safeguard the liberty of the citizen. Government
by the law, not by man, was the keynote. It is essential, writes
Montesquieu,2 that only such words should be used by the law-
giver as are bound to produce the same notions in the minds of
all men ; and, as a model not to be followed, he refers to an
enactment by Richelieu which permitted the impeachment of a
minister, with the proviso, however, that the accuser was to
suffer heavy punishment unless the proceedings brought to light
some " serious " misconduct on the part of the minister.
The use of wide and ambiguous terms, as we have seen,
might also be regarded as incompatible with the Rule of Law
which requires a " distinct- breach of the law ". If the law is
formulated in very broad and nebulous terms, who can convinc-
1  See above, p. 159.
2 Esprit des bis, livre XXIX, chapitre XVI.    See also EL Drost, Das Ermessen des
Strafrichters (1930), p. 86.